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Slavery

%De Declaration of Independence announces that “all men are created
equal”’ Yet by the end of the founding era, writes historian Peter Kolchin,
“slavery in the Southern states emerged . . . largely unscathed. Indeed, . . .
the slave population of the new nation in 1810 was more than twice what
it had been in 17707 ‘ '

How should we understand the fact that America’s founding genera-
tion failed to abolish slavery? Does it mean, as Kolchin says, that America’s
origins were “unfree”? If so, Abraham Lincoln was wrong to say in the Get-
tysburg Address that America was “conceived in liberty, and dedicated to
the proposition that all men are created equal.”Whas the Founders’“sense of
justice” flawed, as Thurgood Marshall, the first black appointed to-the
Supreme Court, complained? Was the founding a failure?!

There are three leading charges against the Founders in the dominant
scholarship of our time, and in the textbooks that follow that scholarship.
This chapter will show that all three are false.

The first charge is that the Founders never really believed that all men
are created equal. Scholars who promote this view admit that the Founders
spoke the language of equal rights. They deny that the Founders meant
what they said. In a widely publicized 1987 speech, Justice Thurgood Mar-
shall said that in spite of their occasional noble words, the “prevailing opin-
ion of the framers” was that blacks were “so far inferior, that they had no
rights which the white man was bound to respect . . . and that the Negro .
might justly and lawfully be reduced to slavery for his benefit” Conor
Cruise O’Brien’s 1996 book on Jefferson agrees:

It is accepted that the words “all men are created equal” do not, in their
literal meaning, apply to women, and were not intended by the Found-
ing Fathers (collectively) to apply to slaves.Yet it is also accepted that the
expectations aroused by this formula have been a force which eventual-
ly changed the meaning of the formula, to include women and people
of all races. '
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Some conservative admirers of the founding agree that the Founders’ view
of equality did not condemn slavery. Historian Forrest McDonald writes,
“The words equal and equality, as used in the eighteenth century, did not

. necessarily imply a conflict with the institution of slavery.”?
The second charge is that the Founders believed that all men are cre-
ated equal, but they did not know what that meant. In this view, it is con-

ceded that the Founders believed in human equality. But they are said to -

have remained largely ignorant of what equality means. Historian Richard

Bushman writes, “The significance of the Declaration’s fundamental prin-

ciples came to be understood only as American history unfolded.”® In
other words, the Founders’ words were more radical than they knew. They
condemned slavery (and other forms of inequality) without quite intend-
ing to.

Current scholarshlps third contention is that the Founders believed
that all men are created equal, and they understood very well what that
meant; they then betrayed their own principles, with open eyes. According
to this accusation, they knew. that slavery was wrong but refused to do
much about it. In a leading high-school textbook, Edmund S. Morgan of
Yale writes: “No great imagination was needed to see wider implications in
- Jefferson’s axiomatic statement of human equality. Its relevance to black
slavery was inescapable. . . . But Americans were not yet ready to face up
to the racial meaning of the1r egalitarian creed. No Southern state provid-
ed for the legal abolition of slavery Jefterson himself continued to hold
slaves throughout his lifetime.” In an even harsher critique, historian Paul
Finkelman concludes that Jeﬁerson committed “treason against the hopes
of the world” because he was unable “to transcend his economic interests
and his sectional background to implement the ideals he articulated”*

Did the Founders Believe Blacks Are ‘“Created Equal®?

The first two of the three views just mentioned are the easiest to refute.
The evidence against them is overwhelming.

All the Founders, even those who defended slavery, knew well that
blacks are human beings. Hardly anyone claimed that slavery is right in
principle. Each of the leading Founders acknowledged its wrongness.

Let us begin with the words of Harvard historian Samuel Eliot Mori-
son, from his Oxford History of the American People, which has sold many
thousands of copies since it was first published in 1965. He asked, “Did Jef-
ferson think of blacks when he wrote, ‘all men are created equal’? His sub-

sequent career indicates that he did not; that in his view blacks were not-
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‘men.” Morison’s formulation is evasive. He does not actually say that Jef-
ferson believed blacks were not men. Morison was a competent historian.

- He knew very well that at the very moment Jefferson was writing the Dec-

laration, he was not only “thinking of blacks” but writing that blacks were
men. This passage appeared in Jefferson’s first draft:

He [the king of Britain] has waged cruel war against human nature

 itself, violating its most sacred rights of life and liberty in the persons of
a distant people who never offended him, captivating and carrying them
into slavery in another hemisphere. ... Determined to keep open a mar-
ket where MEN should be bought and sold, he has prostituted his neg-
ative for suppressing every legislative attempt to prohibit or to restrain -
this execrable commerce. .

" Morison’s procedure is typical of many critics of the founding. By inten-

tionally omitting a crucial piece of evidence (Jefferson said that blacks were
men), they cause the reader to imagine something that the historian hints
at but never actually says (Jefferson believed blacks were not men).®
Morison says that Jefferson’s “subsequent career indicates that he did
not” believe slaves to be human beings. Let us see. In 1779, Jefterson pro-
posed a law that would have provided for gradual emancipation in Virginia.
In Congress in 1784 he proposed a law, which came within one vote of
adoption, that would have banned slavery from the entire Western territo- .
ry of the United States. In 1787 he published his widely read Notes on the
State of Virginia, which contained in Query 18 the most eloquent denunci-
ation of slavery written by anyone in the founding era. In 1807 President
Jefferson publicly supported the abolition of the slave trade, urging Con-
gress to “withdraw the citizens of the United States from all further partic-
ipation in those violations of human rights which have been so long con-
tinued. on the unoffending inhabitants of Africa” Throughout his life,
Jefferson expressed his opposition to slavery in numerous private letters. In '
light of this “subsequent career,” one can only wonder what depths of hos-
tility (to Jefferson in particular or the Founders in general) would lead a
capable historian like Samuel Eliot Morison to leave his readers with such
a false impression about the author of the Declaration of Independence.®
In the years since 1965, Morison’s hint has become orthodox doc-
‘trine among many scholars. Gordon Wood, widely regarded as the leading
historian of the political thought of the American founding, asks: “What
was radical about the Declaration in 1776? We know it did not mean that
blacks and women were created equal to white men (although it would in
time be used to justify those equalities too). It was radical in 1776 because
it meant that all white men were equal.”? Surprisingly, Wood was actually
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trying to defend the Founders with this statement. He was saying that the
Revolution at least included poor white males. Wood’s critics would not
grant the Founders even this much. For them, the Revolution was not
only antiwomen and antiblack but also antipoor. Both Wood and his crit-
ics take it as a given that blacks and women were excluded from the Dec-
laration. Such is the state of the debate within the historians’ guild.

Historian Jack Greene argues that the Founders really believed in lib-
erty only for those who had the capacity to have dependents. Since slaves
obviously lacked this capacity, Greene concludes, “The philosophy of civil
rights championed by the American Revolutionaries was thus not . . .
betrayed but fulfilled by their failures to abolish slavery and adopt a more
inclusive definition of citizenship.” Greene is unable to reconcile his odd
opinion with the Founders’ constant assertion that liberty is a natural
right, a gift of God that 4ll human beings are born with and of which no
one may rightfully be deprived—whether he has the capacity to have
dependents or not.®

Views like Woods and Greene’s are popularlzed in textbooks like John
Garraty’s The Story of America, written for eighth-graders: “By the first of his
self-evident truths in the Declaration of Independence, . . . Jefferson cer-

tainly meant that only free men were created equal. Jefferson beheved that for

~ free men there were certain inalienable rights, God-given rights that no just
- government could take away for any reason. How could he, a slaveholder,
claim that liberty was a God-given right of ‘all men’?” Garraty, like Mori-
son and Wood, is regarded by many as a leading historian. Yet in his telling,
the Declaration becomes nearly incoherent. That is ‘because Garraty con-
fuses unalienable rights (possessed by everyone, whether or not the law
acknowledges it) with legal rights (possessed only by those favored by the
law). Garraty’s Declaration says that only those recognized as free by the law
deserve to be free (“only free men were created equal”). If Garraty were
right, then the Declaration not.only excludes black slaves; it justifies every
form of government that has ever existed, however tyrannical. When Stal-
in.ruled the Soviet Union, his subjects had fewer legal rights than South-
ern slaves. Only Stalin was free. If only free men are created equal, as Gar-
raty’s version of the Declaration has it, then no one in the Soviet Union
except Stalin had an unalienable right to liberty! Like Morison, Garraty
never mentions any of the massive evidence contradicting his assertion that
Jefferson and the Founders excluded slaves from “all men”?
Contrary to what one would expect from these quotations, all the
leading Founders affirmed on many occasions that blacks are created equal
to whites and that slavery is wrong. Here are a few examples:
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* George Washington: “There is not a man living who wishes more-
sincerely than I do, to see a plan adopted for the abolition of it.”

* * John Adams: “Every measure of prudence, therefore, ought to be
assumed for the eventual total extirpation of slavery from the Unit-
ed States. .. . I have, through my whole life, held the practlce of
slavery in . . . abhorrence”

. Bergarmn Franklin: “Slavery is...an atrocious debasement of
human nature”

* Alexander Hamilton: “The laws of certain states . . . give an’ own-
ership in the service of Negroes as personal property. . . . But being
men, by the laws of God and nature, they were capable of acquir--
ing liberty—and when the captor in war . . . thought fit to give -
them liberty, the gift was not only valid, but irrevocable.”

* James Madison: “We have seen the mere distinction of color made
in the most enlightened period of time, a ground of the most

oppressive dominion ever exercised by man over man”0

How Americans Came to See That Slavery Is Wrong

‘We have shown that the leading Founders sald that blacks were human
beings and that they said that enslavement was unjust because it denied
blacks their natural human right to liberty. But did they really know what
they were saying?

Earlier we quoted Richard Bushman: “The significance of the Decla-
ration’s fundamental principles came to be understood only as American
history unfolded”!! Bushman implies that the Founders did not under-
stand their own principles. This view allows us to think well of them—up
to a point. From our later eminence of enlightened wisdom, we gracious-
ly excuse them for a bigotry they could not help. After all, we assume, thelr'
minds were hopelessly imprisoned by their time.

This assumption is one of our typical prejudices. It discourages us from

. trying to understand the Founders on their own terms, as they understood

themselves. As we will see, we distort the past when we impose on it our
easy assumption that slavery would have been abolished immediately if the
Founders had understood the full meaning of the right to liberty.

A glance at the years leading up to 1776 and independence will show
that the Founders were not merely mouthing the equality doctrine.
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. Regarding the slavery quest1on we may call this period “the opening of the
American mind.”
John Jay was an early governor of New York and the first chief justice
of the Supreme Court. He summarizes the change of opinion in Amerlca
during the founding era:

Prior to the great Revolution, . . . our people had been so long accus-
tomed to the practice and convenience of having slaves, that very few

" among them even doubted the propriety and rectitude of it. Some lib-
eral and conscientious men had indeed, by their conduct and writings,
drawn the lawfulness of slavery into question. . .. Their doctrines pre-
vailed by almost insensible degrees, and was like the little lump of leav-
en which was put into three measures of meal.!?

The whole Revolution was an antislavery movement—for the
colonists. The political logic of the Revolution pointed inexorably to the
eventual abolition of slavery for the blacks as well. :

“Those who are taxed,” wiote ]dhn Dickinson in 1768, “without their.
own consent, expressed by themselves or their representatives, are slaves, We

are taxed without our own consent, expressed by ourselves or our repre--

sentatives. We are therefore—SLAVES” Britain had denied the right of the
.colony legislatures to rule. That was the nub of the quarrel. The Americans
said there must be no taxation (and no laws) without representation. In
1775 the Continental Congress declared that Americans “find nothing so
dreadful as voluntary slavery” and are therefore resolved “to die freemen,
rather than to live slaves’*? ,
‘Why was slavery such a bad thing? Eleven years before independence
" the Massachusetts Assembly had resolved, “That there are certain essential
rights of the British constitution of government, which are founded in the
law of God and nature, and are the common rights of mankind . .. and that
no law of society can, consistent with the law of God and nature, divest
them of those rights”” One such right is that “no.man can justly take the
property of another without his consent.”!* When Britain refused to listen
to the appeal to the British constitution, the colonists were compelled to
turn entirely to “the law of God and nature” and “the common rights of
- mankind,” universal principles inherent in human nature.

Bushman is right to this extent: Americans did come to understand the .

meaning of their principles more fully as the Revolution proceeded. But
with respect to slavery, they knew by the end of the founding era exactly
what their principles meant. The more they based their arguments on the
natural rights of all men, and not just the rights of Englishmen, the more
the Americans noticed, by the same logic, that enslavement of blacks was
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also unjust. For slavery by definition “takes the property of another with-
out his consent.” _
Some Americans had spoken out against slavery from the start of the
quarrel between Britain and the colonies. In a 1764 publication endorsed
by the Massachusetts legislature, James Otis said, “The colonists are by the
law of nature freeborn, as indeed all men are, white or black.”’ John Jay stat-
ed the problem vividly: “That men should pray and fight for their own

" freedom and yet keep others in slavery is certainly acting a very inconsis-
_tent as well as unjust and perhaps impious part.”’ In 1776 the house of rep-

resentatives of New York, a slave state, formally resolved that slavery is
“utterly inconsistent with the avowed principles in which this and other
states have carried on their struggle for liberty”’?®

~Even in the South the idea began to take hold. In 1775, residents of
Darien, Georgia, went against the grain of the rest of their state by declar-
ing slavery an “unnatural practice . . . founded in injustice and cruelty, and
highly dangerous to our liberty (as well as our lives), debasing part of our

fellow creatures below men, and corrupting the virtue and morals of the

rest, and is laying the basis of the liberty we contend for . . . upon a very

wrong foundation.” In 1787 two Virginia counties asked the state legisla-
ture to abolish slavery, saying, “The glorious and ever memorable Revolu-
tion can be justified on no other principles but what doth plead with
greater force for the emancipation of our slaves, in proportion as the
oppression exercised over them exceeds the oppression formerly exercised
by Great Britain over these states.”6 :

The slaves themselves appealed to the natural rights argument. In our
time; the principles of the Revolution have been denounced as “white” o
“BEurocentric.” It is true that a tiny minority of European philosophers, who
opposed the convictions of most whites of their day, first published those .
principles to the world. But whoever may have discovered them, American
whites and blacks alike came to believe that the rights of mankind, like the
laws of gravity discovered by Newton, were not some ethnocentric ideol-
ogy but God’s own truth. In a 1774 petition to the government of Massa-
chusetts, one group of slaves said:

[\X/]e have in common with all other men a natural right to our free-
doms without being deprived of them by our fellow men, as we are a
freeborn people and have never forfeited this blessing by any compact
or agreement whatever. . . . But we were unjustly dragged by the cruel
hand of power from our dearest friends, and some of us stolen from the
bosoms of our tender parents. . . . We therefore beg . . . that we may
obtain out natural right, our freedoms and our chﬂdren be set at hber—
ty at the year of twenty-one.
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Men of all races had held slaves throughout human history, and slaves
had often revolted for their freedom. But even the slaves had not doubted
the right of some men to enslave others. They just did not want to be slaves
themselves. The American slaves’ protests of the 1770s were the first in his-
tory to condemn slavery as an 1nherent1y unjust 1nst1tut10n on the ground
that all human beings are born free.!’

Were the Founders Prejudiced against Blacks?

John Garraty writes, in his textbook The Story of America, “Nearly every
European person in America of the 1770s was in some ways prejudiced
" against Africans by today’s standards.’!®

- Two things must be said in response to this claim. First, it is at least an
exaggeration. Many people, some of them prominent, believed that blacks
have the same natural abilities as whites. Second, the leading. Founders
understood that the blacks’ right to liberty does not depend on whether
people believe them to be inferior to whites, or even whether they actual-
ly are inferior as a group.

Franklin and Hamilton held views that are close to our own. After a
visit to a school for black children, Franklin wrote: “[I} have conceived a
higher opinion of the natural capacities of the black race than I had ever
before entertained. Their apprehension seems as quick, their memory as
strong, and their docility in every respect equal to that of white children.”
Hamilton’s judgment was the same: “Their natural faculties are probably as

good as ours. . .. The contempt we have been taught to entertain for the
blacks, makes us fancy many things that are founded neither in reason nor
experience.”!?

- More important, in his Notes on the State of Virginia Jefferson makes
clear that the inferiority question is 1rrelevant to natural rights. Based on
his observations of slaves, he argues, “as a suspicion only;” that blacks “are
inferior in the faculties of reason and imagination.”” He admits that this
opinion “must be hazarded with great diffidence,” for Jefferson knows that
“their condition of life,” not their nature, is at least partly responsible for
their lesser accomplishments. In spite of his “suspicion,” Jefferson was able
to write on the subjéect of slavery, later in the same book, “I tremble for

my country when I reflect that God is just: that his _]uSthC cannot sleep

forever.”

In a letter written some years later, Jefferson explained why his doubts
about the mental abilities of blacks did not affect his view of their rights as
human beings:
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Be assured that no person living wishes more sincerely than I do, to see
a complete refutation of the doubts I have myself entertained and
expressed on the grade of understanding allotted to them by nature, and
to find that in this respect they are on a par with ourselves. . .. [BJut
whatever may be the degree of talent it is no measure of their rights. Because Sir
Isaac Newton was superior to others in understandmg, he was not therefore lord
of the person or property of others.

The decisive point here is 1tahc1zed. Blacks are human. That is enough to
secure them equal human rights. Greater intelligence does not give a more
mtelhgent man (Newton) a right to enslave others. Nor does it give a more
intelligent race (if one exists) a right to enslave a less intelligent race. The
inferiority of one race to another has no bearing on their natural rights as
human beings.

Benjamin Rush, a Pennsylvania signer of the Declaration of Indepen-
dence, once responded to a slavery advocate in the same way: “But suppos-
ing our author had proved the Africans to be inferior . . . : will his cause
derive any strength from it? Would it avail 2 man to plead in a court of jus-
tice that he defrauded his neighbor, because he was inferior to him in
genius or knowledge?”?

Of course prejudice against blacks was not always accompanied by an
enlightened sense of their just rights. The widespread belief in ‘black infe- -
riority no doubt helped to reconcile many to the continued existence of
slavery. Edmund Randolph, a prominent politician of the foundmg era,
penned this bitter passage in his 1810 History of Vngmla (discussing the
beginnings of slavery in the 1600s):

Nor yet were they [blacks] suspected, as in the arrogant and impious
philosophy of this day, to be in the lowest grade of human existence. The

.. violent heats of summer, and the overwhelming indolence of white
men, most of whom came hither with the allurement of amassing gold
without toil, beget a suspicion that those circumstances were [the real
reason] the inhabitants purchased these Negroes as slaves and spread
‘over the character of our country colors more indelible than the sable
skin which served as a pretext for their unnatural debasement. The poi-
son from this small event will be seen to diffuse itself in a variety of
-destructive shapes [over the later history of Virginia]. |

The belief in racial inferiority was an impoitant “pretext” for slavery.
Further, as Yale historian Edmund Morgan rightly argues, the degradation

. “of blacks also promoted a sense of equality among Virginia whites, rich and

poor alike. From this truth Morgan infers an untruth: that Virginians’

* “belief in republican equality . . . rest[ed] on slavery”” Morgan admits that
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the Founders “had the decency to be disturbed by the apparent inconsis-

tency of what they were doing”” In spite of this admission, Morgan insists -

that Virginians professed “an unbounded love of liberty and of democracy
in consequence of the mass of the people, who in other countries might
become ‘mobs, being there nearly altogether composed of their own
Negro slaves” (my emphasis). Nowhere does Morgan address the fact that
the leading Virginia politicians not only “had the decency to be disturbed”
by slavery but also condemned it in the strongest terms. Nor does Mor-
gan address the fact that no leading Virginia politician justified slavery as a
necessary condition of freedom. That argument was indeed made later, by
Jobn C. Calhoun and other pre—Civil War Southerners. But during the
founding era, Virginians like Washington, Jefferson, Madison, and Ran-
dolph refused to flinch before the stark contradiction between slavery and
the principles of their country.?! :

Actions against Slavery

We have answered two of the three charges commonly made against the
Founders. We can say with confidence, first, that the Founders believed that
blacks are fully human; and, second, that they knew well what this meant:
slavery in every form violates the right to liberty.

The third charge against the Founders is harder to meet. Did they, in
the words of historian Paul Finkelman, commit “treason against the hopes
of the world” when they failed to abolish slavery? -

We will answer this charge in several stages. The ﬁrst is to see what
actions' against slavery actually were taken by the founding generation. We
will show that for large numbers of blacks, the Revolution did lead to free-
dom. We will then turn to the factors that slowed and eventually stopped
the abolition movement of the founding era.

To repeat: at the beginning of the Revolution, slavery existed in each

of the thirteen original states, and the slave trade with Africa was carried

on without constraint. Official actions aiming at the abolition of slavery

began in 1774, before independence was declared, and this movement

* achieved substantial victories over the next thirty-five years.

The growth. of slavery was quickly limited by reducing or abolishing
the slave trade. Delegates to the first Continental Congress in 1774 pledged
to stop the importation of slaves into America. By 1798 every state had out-
lawed slave importation. South Carolina renewed the slave trade in 1803,
but Congress abolished the trade altogether in 1808.22

During the founding era, eight states proceeded to abolish slavery, either
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gradually or immediately. (Like almost all public policy, slavery was then reg-
ulated by state governments.) Abolition came quickly only in states where
few slaves were held. The first to forbid slavery in its constitution was Ver-
mont in 1777. Court cases and the actions of town governments ended slav-
ery in Massachusetts and New Hampshire in the 1780s. In the other North-
ern states, abolition came harder. Pennsylvania passed the first law for gradual
emancipation in 1780. Rhode Island and Connecticut followed in 1783 and
1784. After long struggles, New York and New Jersey finally did the same in
1799 and 1804. Abolition began so late in New Jersey that eighteen slaves
still living were counted in the census of 1860, on the eve of the Civil War.2?
New York’s gradual abolition law, writes historian Arthur Zilversmit,
1mphc1t1y recognized the connection between abolition and the principles
of the Declaration of Independence;” as “evidenced by the fact that the act
would take effect on July 4, 1799 The preamble to Pennsylvania’s eman-

‘cipation law made the tie explicit:

We conceive that it is our duty .. . to extend a portion of that freedom

to others, which hath been extended to us, and release them from that
thralldom, to which we ourselves were tyrannically doomed. . . . It is not
for us to inquire why, in the creation of mankind, the inhabitants of the -
several parts of the earth were distinguished by a difference in feature or
complexion. It is sufficient to know that all aré the work of the
Almighty hand.?*

Textbooks are virtually silent on the substantial abolition movement
undertaken by individuals in the South, where slavery remained legal.
Delaware, Maryland, Virginia, and North Carolina changed their laws to
make it easier for owners to emancipate slaves. In 1776 the number of free
blacks in America was very small. The first census, taken in 1790, counted
27,000 free blacks in the North and 32,000 in the South. Because of the

- much larger slave populations in the South, by 1810 more Southern blacks

had won their freedom through individual manumissions than northern
blacks had through manumissions and abolition combined. In that year the
census reported 78,000 free blacks (and 27,500 slaves) in the North, but
108,000 free blacks (and 1.2 million slaves) in the South. Delaware owners
freed their slaves in such large numbers that it amounted to a near aboli-
tion. By 1810, 76 percent of Delaware blacks were free; in Maryland free
blacks numbered a substantial 23 percent.

In spite of these numbers, historians today often chsparage the impor-
tance of private manumissions. Paul Finkelman admits that “thousands” of
slaves won their freedom in this way (in fact, many thousands of manumis-
sions must have contributed to the 108,000 free Southern blacks in 1810),
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but he goes on to say, improbably, that “very few large slaveholders” were
“willing to sacrifice [their| personal wealth for the principles of the Revo-
lution.” Who then, we must ask, were the owners of these thousands?

Some states also freed slaves who fought in the Revolutionary War.
About five thousand slaves from every part of America except South Car-
olina and Georgia won their freedom in this way. This process began slow-
1y, but it naturally accelerated in response to the British promise (motivat-
- ed by a desire to weaken America) of freedom for slaves who became
Tories, as many eventually did.?®

Alexander Hamilton unsuccessfully proposed an emancipation plan of
this kind for South Carolina when he served on General Washington’s staff
during the war. He wrote to John Jay, at that time president of Congress:
“An essential part of the plan is to give them their freedom with their mus-
kets. . . . [Flor the dictates of humanity and true policy equally interest me
in favor of this unfortunate class of men’?

At the federal level, Congress passed the Northwest Ordinance in
1787, forbidding slavery in the territory where the future states of Ohio,
Indiana, Michigan, Ilinois, and Wisconsin would be formed. This law
‘proved to be of crucial importance to the end of slavery in America. Lin-

coln mentioned. it frequently in the 1850s as a sign that the Founders

opposed the expansion of slavery. In the 1860s these states, along with the

- original Northeast, formed the core of the coalition that elected Lincoln
president, fought the Civil War, and abolished slavery nationwide:

Congress did permiit slavery in the Southwestern Territory (the future

states of Kentucky, Tennessee, Alabama, and Mississippi). This region had

_been claimed by seaboard slaveholding states and was ceded to the nation-

al government with the expectation that slavery would continue. North .

Carolina had made it an explicit condition of its cession that “no regula-
tions made or to be made by Congress shall tend to emancipate slaves.” This
was generally regarded not as an endorsement of slavery expansion but an
acceptance of it where it already existed.?’

Although no Southern state abolished slavery, there was broad agree-

'ment that slavery was wrong. Proposals for abolition were presented to the

Virginia legislature in 1778 (Jefferson authored it) and again in 1796 and to
the Kentucky constitutional convention of 1792. Societies for abolition
were established in Delaware and Maryland, whose Icgislatures debated
abolition in 1785 and 1786.

Southern courts of law before the 1840s generally took the position
that slavery violates the natural rights of the blacks. Slavery may be legal,
the courts held, but that does not make it just. For‘example, the Mississip-

~ pi Supreme Court held in 1818: “Slavery is condemned by reason and the
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laws of nature. It exists and can only exist, through municipal regulations,
and in matters of doubst, . . . courts must lean in favorem vitae et libertatis [in
favor of life and liberty]” In 1820 the same court said that the slave “is still
a human being; and possesses all those rights, of which he is not deprived
by the positive provisions-of the law” In the early years of the nineteenth

_century, most courts of other Southern states where records exist agreed

with this presumption of freedom. Slaves whose masters took them to free
states or territories were sometimes able to win their freedom in Southern
courts in this way.2® - _

Even where slavery remained legal, the doctrines of the Revolution
led to reforms that recognized the slaves’ humanity. Historian Lawrence
Friedman reports:

In North Carolina, in 1774, the punishment for killing a slave “willful-
ly and maliciously” was a year’s imprisonment; and the murderer was
required to pay the owner the value of the slave. In 1791, the state’s leg-
islature denounced this law as “disgraceful to humanity and degrading
in the highest degree to the laws and principles of a free, Christian, and
enlightened country” because it drew a “distinction of criminality
between the murder of a white person and of one who is equally an
human creature, but merely of a different complexion.” Thereupon, by law, it
was murder to kill a slave willfully and maliciously.?

An observation made by John Jay in the letter quoted earlier deserves

* emphasis. Prior to the Revolution, political opposition to slavery was slight.

Therefore,-abolition in the founding era was mostly a consequence of the
logic of Revolution principles, which many felt a conscientious duty to ful-
fill. After all, the same proslavery interests existed before and after the
founding. Yet it was only afterward that the limitation and abolition of slav-
ery occurred. '

John Adams was not altogether wrong when he said that opposition
to slavery in Massachusetts came from “the multiplication of laboring:
white people, who would no longer suffer the rich to employ these sable
rivals so much to their injury” Self-interest is always at work in politics.
But there are some times when higher motives overcome low ones.
Adams’s cynical remark does not explain why the movement toward
emancipating slaves and restricting the growth of slavery took hold all over

- America just when Americans began to articulate with increasing clarity

the principle that all men are created equal in the fundamental right to lib-
erty. The main inspiration for opposition to slavery in Massachusetts came

" not from workers fearing black competition but from the moral convic-

tions of politicians and their constituents who were persuaded that the



14 - Vindicating the Founders

principles of the Massachusetts bill of rights—the principles of the Decla-
ration—apply to all human beings. Here was one of those outstanding
moments in politics when self-interest is to some degree overcome by
moral conviction in the formation of public policy.?

The third charge against the Founders was that they failed to abolish
slavery. Our answer, to this point, has been: they limited and eventually out-
lawed the importation of slaves from abroad; they -abolished slavery in a
majority of the original states; they forbade the expansion of slavery into
areas where it had not been previously permitted; they made laws regulat-
ing slavery more humane; individual owners in most states freed slaves in

large numbers. In light of all this, it is a gross exaggeration to speak, as .

Kolchin does, of “the unfree origins of the United States”*! Freedom was
secured for the large majority of Americans, and important actions were
undertaken in the service of freedom for the rest. ‘

Slavery in the Constitution

Critics of the Founders often target the Constitution of 1787 as a docu-
ment indifferent to, or even favoring, slavery.

The Constitution’s comprormises with the slave interests are sometimes
said to be so wicked that the Constitution deserves little or no respect. His-
torians like Paul Finkelman, echoing the most extreme abolitionists before
the Civil War, condemn the Constitution as “a covenant with death.” In a
1987 bicentennial address, former Supreme Court Justice Thurgood Mar-
shall said, “Nor do I find the wisdom, foresight, and sense of j justice exhib-’
ited by the framers particularly profound. To the contrary, the government
they devised was defective from the start.”??

These are powerful accusations. If they are true, Americans’ admiration
for the Framers of the Constitution—celebrated in_patriotic songs and
speeches throughout American history—must be tainted with racism. If
they are false, as will be argued here, today’s critics have unfalrly slandered
a noble achievement. A

Most of the Constitution’s Framers knew, and many said, that slavery
was wrong. For example, at the Convention, Gouverneur Morris said that
the African slave trade, “in defiance of the most sacred laws of humanity,
tears away his fellow creatures from their dealest connections and damns
them to the most cruel bondages.”? :

However, powerful interests sup_ported slavery, especially in the deep
South. Representing those interests, some delegates to the Convention
demanded major concessions to slavery. To some extent they got them.
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How are we to understand this unhappy fact?

The slavery question was the most divisive at the Convention. Madi-
son correctly noted that “the real difference of interests lay, not between the
large-and small, but between the Northern and Southern states. The insti-
tution. of slavery and its consequences formed the line of discrimination.”
There was little that opponents of slavery could have done about slavery at
the Convention unless they were willing to risk breaking up the union.
That ‘is what some Southern delegates threatened if their demands on
behalf of the slave interest were not met. Among other things, these dele-
gates held hostage one of the most important powers of the federal gov-
ernment, the power to regulate commerce. In the best defense I have seen
of the view that the Constitution was a pro-slavery “covenant with death,”
Finkelman is compelled to admit that “sectional interests caused by slavery”
were “a major threat to the Union” at the Convention. He shows how
doggedly certain Southern delegates to the Convention insisted on protec-
tions to slavery. Finkelman thinks the Southern states would have approved
the Constitution without its concessions to slavery. But his own evidence
shows that the Southerners did not view their concern as a small matter. It
is clear that the Southern delegates, and the Southern states, were not like-
ly to have approved thé new Constitution unless they were convinced that
the free states would leave the solution to the slavery problem to each state
to decide for itself. The compromises gave them that confidence.?*

In the short térm, slavery was bound to continue, with the Constitu-
tion or without. If liberty for anyone was to have a future in America, the
indispensable first step was a stronger national government on a democra- -
tic basis. Even the Anti-Federalist opponents of the Constitution admitted
this much. Abolition would have to wait.

The problem with Finkelman’s analysis is that it does not properly
consider the context of the writing of the Constitution of 1787.To under-
stand why the delegates acted as they did, it is necessary to remember that
it was not the problem of Negro slavery that led to the calling of the Con-
vention, but a threat to the liberty of all the citizens.

After the British recognition of American independence in 1783, it
was by no means clear that the basic rights of even the white population
were going to be secured under the governments then in place. Surveying
the growing political disarray of the “present crisis,” Washington feared for
the future of self-government. “[I]t is yet to be decided,” he said, “whether -
the Revolution must ultimately be considered as a blessing or a curse: a
blessing or a curse, not to the present age alone, for with our fate will the
destiny of unborn millions be involved.” These fears were echoed by lead-
ing Americans, North and South. The near-collapse of the national gov-
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ernment, with the national humiliation, weakness, and injustices that fol- '

lowed, is analyzed in the first twenty-two papers of The Federalist.35

In light of this sense of urgency, felt by all leading Americans in the
1780s, the plight of the blacks understandably receded into the background
as a national issue. Besides, if the union had collapsed, as it was on the verge
of doing by 1787, it is probable, as Federalist No. 5 argues, that the Southern
states would eventually have formed their own confederacy. In that case the
growth of a movement that could legitimately do anything about slavery—
such as the Republican Party of the 1850s—would have been impossible.

_ Frederick Douglass, the leading black spokesman against slavery dur-
ing the Civil War era, favored continuation of the union, even with slavery,
for the same reason. “My argument against the dissolution of the American
Union is this: It would place the slave system more exclusively under the
control of the slaveholding states, and withdraw it from the power in the
Northern states which is opposed to slavery. . . . I am, therefore, for draw-
ing the bond of the union more closely, and brmgmg the Slave States more
completely under the power of the Free States.”?

The Constitution’s Framers compromised on the slavery question, in
three main provisions. But even these provisions are by no means as
proslavery as they have often been said to be.

First, the Constitution counted three-fifths of the slaves toward the
population that determined representation in Congress and electoral votes
for presidential elections. This was a significant concession to the slave states
because it gave voters in those states greater weight in the federal govern-
ment than they would have had if slaves had not been counted at all. This
provision is widely misunderstood today. Here is how UCLA law professor
Kenneth Karst, a severe critic of the Founders, understands it: “Each slave
was to count as three-fifths of a person. . . . The problem: of race relations
in America has always revolved around the question whether nonwhites are
or are not to be treated as complete persons, as the equals of whites.” Karst’s
remark contains two errors. He uses “nonwhites” as if it were the equiva-
lent of “slaves”; yet even in 1790 many blacks (sixty thousand, or 8 percent
of the total) were free, and they were therefore counted as whole persons,
the same as whites. Second, Karst seems to be unaware that at the Consti-
tutional Convention it was Southerners, not Northerners, who said the
slaves should “stand on an equality with the whites” in the determination
of the number of a state’s representatives. Northerners argued that it was
wrong “to give such encouragement to the slave trade as would be given
by allowing [the Southern states] a representation for their Negroes.”?

Second, the Constitution prohibited Congress from outlawing “[tJhe
migration or importation of such persons as any of the states now existing
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shall think proper to admit” until the year 1808. But was this really a
proslavery provision? After 1808, Congress was free to abolish the slave
trade, as it did. The guarantee of the trade applied only to the “states now
existing.” Cleatly, this was a grudging, temporary concession to the slave
interest. As part of the compromise leading to this provision, the South Car-
olina and Georgia delegates supported the clause granting Congress con-

-trol over commerce with foreign countries and among the states, which

implicitly included commerce in slaves. In the Missouri debates of 1819-
20, Northerners in Congress began to discuss using the commerce and
migration clauses to limit or abolish slavery. Southerners disputed this read-
ing, but the Constitution’s language supported it.>®

From the point of view of some Framers, the slave-trade clause had a
stronger antislavery character than appears to us. It had not yet been under-
stood how rapidly slaves were multiplying within America. James Wilson
said what many Northerners believed, that this clause laid “the foundation
for banishing slavery out of this country.”° :

Third, the Constitution provided that runaway slaves Would be

returned to their owners, even if they escaped to free states. This might

seem unambiguously proslavery. But consider the language of the fugitive
slave clause:“No person held to service or labor in one state, under the laws
thereof, escaping into another, shall, in consequence of any law or regula-
tion therein, be discharged from such service or labor, but shall be deliv-
ered up on claim of the party to whom such service or labor may be due”
Here, as everywhere in the Constitution, the words “slave” and “slavery” are

" carefully avoided. Madison wrote that the Convention “thought it wrong

to admit in the Constitution the idea that there could be property in men.”
In this clause the original expression, “legally held to service or labor,” was
changed when it was objected that the expression “legally” seemed to favor
“the idea that slavery was legal in a moral view.” The language adopted was

" meant to show no approval of slavery but only an acknowledgment that it

exists and will remain for the time being.*

Some writers, not content with attacking the Constitution for its actu-
al compromises with slavery, make up provisions that are not-there. Karen
O’Cornor and Larry Sabato’s leading college American government text,
for example, states that “the Constitution denied blacks the right to vote.”*!
This is totally false. Many blacks voted during the founding era and after-
wards in several states.

‘We acknowledge that the Constitution d1d give substantial protec—
tion to slavery. We also admit that if the Constitution is read in isolation
from the principles of the R evolution, it is possible to see it as an unprin-
cipled “bundle of compromises.” “Liberty and Slavery—opposite as
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Heaven and Hell-—are both in the Constitution,” wrote Frederick Dou-
glass in 1850. It is even possible to read it-as a proslavery document, as
critics like Thurgood Marshall and Paul Finkelman do, following the
interpretation shared by Southerners and extreme abolitionists during the
pre—Civil War period.*?
The original intent of the Constitution, however, cannot be under-
stood from its text alone.The document was produced by a group of states-
" men who generally agreed on the principles of government. In The Feder-
alist, Madison said that the Constitution was grounded on “the fundamental
principles of the Revolution,” namely, “the transcendent laws of nature and
of nature’s God” and “the rights of humanity” announced in the Declara-
tion of Independence. In this light, the slavery provisions of the Constitu-
tion must be read as concessions to a brute fact rather than as affirmations

of the rightness of slavery. Most Americans, North and South, who voted

for ratification held this view of slavery.*?

Most Founders knew well that the practice of slavery was ultimately
“at war with the principles of liberty. One or the other would eventually
have to give way. A delegate from Maryland, a slave state, said: “Slavery is
inconsistent with the genius of republicanism, and has a tendency to
destroy those principles on which it is supported, as it lessens the sense of
the equal rights of mankind, and habituates us to tyranny and oppression.”
Jefferson, in a famous passage in Notes on Virginia, agreed that slavery pro-
motes antidemocratic habits and principles:

The whole commerce between master and slave is a perpetual exercise
of the most boisterous passions, the most unremitting despotism on the
one part, and degrading submissions on the other...The parent
storms, the child looks on, catches the lineaments of wrath, puts on the
same airs in the circle of smaller slaves, gives a loose to his worst of pas-
sions, and thus nursed, educated, and daily exercised in tyranny, cannot
but be stamped by it with odious peculiarities. The man must be a =
prodigy who can retain hlS manners and morals undepraved by such cir-
cumstances.

George Mason, aVirginia delegate, made the same point, without Jefferson’s
eloquence, at the Convention.**

The Constitution protected slavery. But it did not stand in the way of
any state that wished to abolish slavery. Congress could cut off the slave
trade after twenty years. Congress could cut off the spread of slavery to new
states and to the Western territories. Congress could regulate interstate
commerce in slaves. The Constitution was not the problem. The problem
was the absence of political will. If 2 majority of Americans had favored it

Slavery o 19

strongly enough, the end of the spread of slavery, and its abolition, could
have been achieved much -eartlier than it was, without changing a single
word of the Constitution. We will soon see why it was not.

Ralph Abernathy, a prominent c1v1l rights activist of the 19603 and
19705 wrote:

There can be no pure memory of an American Revolution that pub-
Iished a declaration that-liberty was a right accorded to “all men” and
then created a Constitution that specifically prohibited blacks from

" enjoying that right. The only logical conclusion that modern blacks. can
draw from such circumstances is that their forefathers were not regard-
.ed as “men” by the white founders of this country.*

Abernathy was wrong. The Constitution did not “specifically prohibit”
blacks from enjoying their rights. They were certainly regarded as “men” in
that document. (Even the slaves were called “persons.”’) The Constitution
allowed states to have slavery, but it did not “prohibit blacks from enjoying”
the right to liberty. Otherwise the states could never have passed their
emancipation laws. Many thousands of free blacks enjoyed their right to
liberty under the Constitution before the Civil War. The rest won the1r lib-
erty. through a war fought under its authority.*6

Prudence, Expedienéy, and Morality

Were these concessions to slavery -immoral, as Finkelman and Marshall
assume? O’Connor and Sabato’s textbook American Government explains
the prevailing view in this way: “Whereas earlier the Declaration of Inde-
pendence had so eloquently proclaimed that ‘all men are created equal, the
delegates to the Constitutional Convention put political expediency before
the immorality of slavery”# In this view, the only moral course of action
Was‘uncompromising opposition to slavery, period. Anything less was mere

“expediency,” in which considerations of right are supposedly sacrificed to
self-interest.

. This opposition between morality and expediency is the ffamework in
which Americans have been taught in recent decades to think about poli-
tics. If a politician is uncompromising and pure, if he pursues the right goal
without regard for consequences, he is thought to be moral. If he is willing
to accept a lesser evil to avoid a greater one, if he takes circumstances into
account in deciding what to do, then he is thought to be merely expedient
and therefore morally tainted.

A better perspective from which to judge the morality of the Founders
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is implied in this passage from historian Donald Robinson in his Slavery in
the Structure of American Politics:

It is probably fortunate that abolitionism as a movement of consequence
in America was still far off in the future, for if Samuel Adams and John
Jay and Benjamin Franklin and other Northern politicians had forthi-
rightly criticized slavery in the early 1770s, American history. would
have developed far differently. To begin with, there would have been no -
Association of twelve colonies in 1774, and certainly no “Unanimous
Declaration of the Thirteen United States of America.”’*

In other words, if the Founders had done what O’Connor and Sabato think
they should have done, there would have been no union, the South would
have been free to develop slavery without restraint, and the eventual aboli-
tion of slavery might never have occurred.

The American Founders understood political morality not in terms of
right intentions but rather in terms of just results. For them, moral princi-
ples give us the goal or end, but prudence (sensible judgment) must deter-
mine the means. After the Declaration sets forth the principles of political

right, it says, “Prudence, indeed, will dictate that governments long estab-

-lished should not be changed for light and transient causes.” A government
that violates in some respects the principle of consent or protection of
rights may be tolerable as the lesser evil, if the alternative is likely to be
worse. The job of the prudent statesman is to determine the right course
in a world in which the immoderate pursuit of moral perfection will more
often lead to misery and terror than to justice and happiness. :

‘When Lincoln was a young man, he said that the Founders estab-
lished “political institutions, conducing more essentially to the ends of
civil and religious liberty, than any of which the history of former times
tells us.”*® From the point of view of the Declaration’s principles,‘Lincoln
‘was right, in spite of the fact that slavery was still thriving when he said
that. Slavery was a terrible injustice. But it would have required the abo-
lition of government by consent to eradicate it during the founding era.
Immediate freedom for the minority would have ended freedom for the
majority. ‘

The totalitarian impulse at work in Marxist communism is the impru-
dent, immoderate, and therefore immoral demand for the abolition of human
evil on earth. That impulse presupposes that human beings can overcome
all significant natural, divine, and human limits. Human will, or historical
progress, is believed to guarantee this dream. All obstacles to the dream must
be ruthlessly thrust aside, no matter what the cost. As he explained in On

. the Jewish Question, Marx bad no patience for American democracy, because
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he was convinced that it would never hberate human beings from the reign
of selﬁshness

- The same utopian fervor was at work in the abohnomsm of the 1830s
and 1840s (at the same time that Marx began to advocate communism in
Europe).Yet abolitionism is the moral stance most often approved by today’s
scholars. The abolitionists were impatient and shrill. They antagonized the
vast majority, North and South. Instead of advancing the cause of abolition,
they promoted Southern intransigence and Northern disgust with antislav-
ery opinion. The leading abolitionist, William Lloyd Garrison, demanded
not only the immediate end of slavery but (like Marx) “the emancipation

* of our whole race from the dominion of man, from the thraldom of self,

. .from the bondage of sin.” Garrison had nothing but contempt for mod-
eration: “On this subject, I do not wish to think, to speak, or write, with
moderation.” “I wash my hands of the blood that may be spilled.”

If the Constitution really was a “covenant with death,” as Garrison
maintained, then one should escape it as quickly as possible. Therefore Gar-
rison called for the secession of the North froin the South. Had his advice
been followed, the North would have lost all influence over the South.
Garrison was proud of his commitment to justice; but the Founders would
have said that his approach led to injustice. As Frederick Douglass pointed
out, Northern secession would have placed “the slave system more exclu-

" sively under the control of the slaveholding states.” Slavery would have per-

sisted much longer than it did. The first modern nation based on a “scien-
tific” theory of a-master race might have been the Confederacy, and not
Nazi Germany.>

The Incomplete Founding I: Emancipation versus Selfishness

In spite of the undeniable advance of liberty during the founding era, slav-
ery was not ended. To this extent the critics are right. They, and we, are enti-
tled to ask: Why did the abolition movement of the founding era stop
short? What thwarted the political logic of the Revolution?

In one sense, the question is easy to answer. Human beings are imper-
fect. They are rational but also passionate animals. There will always be a gap
between moral principles and actions. In the case of slavery we have, in Jef-
ferson’s words, ‘ the interesting spectacle of justice, in conﬂlct with avarice

and oppression.”

In a passage quoted earlier, Ralph Abernathy said, “The only logical
conclusion that modern blacks can draw from such circumstances is that
their forefathers were not regarded as ‘men’ by the white founders of this
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céuntry.”Abernathy finds it incomprehensible that someone might believe
in a moral truth (“slavery is wrong”) and not act on it (“slavery must be
abolished immediately”). But this happens every day in small ways. Most
Americans believe that cruelty is wrong. Yet most of us have been cruel on
many occasions to people we do not like. Sometimes we regret it and feel
guilty. More often we barely notice. A family that freed its slaves was likely

to endanger its own livelihood. The temptation to keep them was great,

even for those who knew it was wrong.

Even in the North considerable support for slavery persisted through—
out the Revolutionary period. We have already seen how hard it was to pass
abolition laws and how slowly abolition took place even after these laws
were passed. John Jay explains:

That those who know the value of hiberty, and are blessed with the
enjoyment of it, ought not to subject others to slavery, is, like most other
moral precepts, more generally observed in theory than observed in
practice. This will continue to be too much the case while men are
impelled to action by their passions rather than their reason, and while
‘they are more solicitous to acquire wealth than to do as they would be -
done by.

Or, as Lincoln put it more simply, it is “the same old serpent that says you
work and I eat, you toil and I will enjoy the fruits of it”*>!

Sometimes this age-old conflict between passion and reason is ratio- -

nalized in the language of crude selfishness. In regard to slavery, this lan-
guage was sometimes‘, but not often, heard during the founding era, as in
Charles Cotesworth Pinckney’s speech at the Constitutional Convention:
“South Carolina and Georgia cannot do without slaves. . . . [T]he importa-
tion of slaves would be for the interest of the whole union.The more slaves,
the more produce to employ the carrying trade; the more consumption,

. the more of revenue for the common treasury.” John Rutledge was even
blunter: “If the Convention thinks that North Carolina, South Carolina,
and Georgia will ever agree to the plan, unless their right to import slaves
be untouched, the expectation is vain. The people of those states will never
be such fools as to give up so important an interest.” :

" There was even the rare but ominous assertion, which did not prevail
in the South until much later, that slavery is a positive good, not just a nec-
essary evil. Madison denounced some representatives in the first Congress
for flirting with this position: “The gentlemen from South Carolina and
Georgia are intemperate beyond all example and even all decorum. They
are not content with palliating slavery as a deep-rooted abuse, but plead for
the lawfulness of the African trade itself’*>?
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Selfish interest sometimes led men to misunderstand their own prin-
ciples. In 1785 six Virginia counties petitioned the state legislature, object-
ing to any emancipation of slaves “on the ground that the Revolution had
been fought to preserve liberty and property”” These Virginians, and other
slaveholders who shared their view, forgot that the right to property flows
from—is part of—the natural right to liberty. If there is -no natural right to
liberty, there can be no natural right to property. If all men are rightfully
free, they all may keep the bread they earn with their own hands. There-
fore there can be no right to property in slaves.>®

The Incomplete Founding II: Emancipation versus Survival

Let us be blunt. The problem was not just selfishness. The Founders
believed that the immediate abolition of slavery would have been unjust. On
the face of it, this appears to contradict the equality principle. Let us see.

Political scientist Herb‘ert Storing is the author of an outstanding
defense of the Founders against their critics. However, Storing remarked
that the Founders “do not come off so well” in one respect because the
principle of individual liberty “contains within itself an uncomfortably
large opening toward slavery”” I believe Storing is right about the “open-
ing” but wrong to criticize the Founders on that account. We are dealing
here with a genuine, not a false, moral dilemma. )

This is sometimes called the “deep-rooted abuse” or “necessary evil”
argument. Patrick Henry, slavery’s great defender at the Virginia ratifying
convention, admitted his seeming inconsistency in clinging to slavery “at a
time when the rights of humanity are defined and understood with preci-
sion in a country above all others fond of liberty”"Yet, he said, “As much as
I deplore slavery, I see that prudence forbids its abolition.”

~ Jefterson gave this argument its most memorable expression When he
szud, “We have the wolf by the ears, and we can neither hold him, nor safe-
ly let him go. Justice is in one scale, and self-preservation in the other” Jef-
ferson meant “self-preservation” quite litera]ly Throughout his career he
was firmly antislavery in principle but just as firmly opposed to the social
and political integration of free blacks. He gave this reason:

Deep rooted prejudices entertained by the whites; ten thousand recol-
lections, by the blacks, of the injuries they have sustained; new provo-
cations; the real distinctions which nature has made; and many other
circumstances, will divide us into. parties, and produce convulsions

".which will probably never end but in the extermination of the one or the
other race.>*
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Such fears are dismissed today as insincere or irrational. In his critique,
Finkelman does not bother to give a serious response to Jefferson’s worries
about 2 war between the races.Yet many intelligent antislavery observers of
the American scene before the Civil War agreed with Jefferson. After his
visit to America in the 1830s, Tocqueville feared that “the most horrible of
" civil wars” would occur if slavery were abolished, terminating “perhaps in
the extermination of one or other of the two races”” The novelist James
Fenimore Cooper agreed: “The time must come when American slavery
shall cease. . . . The struggle that will follow, will necessarily be a war of
extermination. e

Race war became a horrlfymg reality for the founding generation in
the Haitian revolution of 1791-1804, and it was an ever present fear after
that. According to a recent historian, chaos “gripped the island” in those
years. Whites and blacks alike were “responsible for the cruelest acts against
one another” Blacks used “as their standard ‘the body of a white infant
impaled upon a stake’” When Dessalines took over at the end of the revo-
lution in 1804, he invited all the whites who had not yet fled or been killed
to come forward for pardon. He murdered them all. “Not a white was left
in Hait after these massacres.” American newspapers of that time estimat-

ed that one hundred thousand whites and sixty thousand blacks lost their -

lives over thirteen years of struggle. Americans saw in Haiti their own pos-
sible future.

The terrible crimes inflicted by American blacks and whites upon
each other since the Civil War—including many thousands of murders—
suggest that although the fears of Jefferson, Tocqueville, and Cooper may
have been exaggerated, they were not altogether unreasonable. Nor has
America seen the end of racial strife.

Under the wrong circumstances, the liberty of the slaves might have
ended the lives of citizens as well as slaves. But liberty and life are two of
the inalienable rights of the Declaration of Independence. This means that
neither continued enslavement nor immediate emancipation would have
been simply right, because both choices involved a deprivation of rights.
The Declaration could not resolve this conflict. In the South before the
Civil War, the stronger party, the body of free citizens, dealt with the prob-
lem by the continuation of slavery.

The equality principle itself justified the continuation of slavery to this
extent. Of course, it would also have justified a bloody rebellion of the slaves
against their masters. Jefferson alluded to that justiﬁcation and that possibil-
ity—one that might lead to the “extirpation” of the masters—in a famous
passage from his Notes on Virginia, part of which was quoted earlier:
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I tremble for my country when I reflect that God is just: that his justice
cannot sleep forever: that considering numbers, nature, and natural
means only, a revolution of the wheel of fortune, an exchange of situa-
tion, is among possible’ events: that it may become probable by super-
natural interference! The Almighty has no attribute which can take side
with us in such a contest.%’

But slavery could- only be right in this imited way if its wrongness was.
admitted and people did their best to work toward eventual emancipation.
After the last public debate on slavery, in Virginia in 1831, most Southern-
ers gave up this effort and repudiated the principles of the Declaration.”

The Incomplete Founding III: '
Emancipation versus the Conditions of Citizenship

The threat to life was not the only reason for the Founders’ concern about
immediate abolition. Even if the problem of violence could be overcome,
the question remained: Should the ex-slaves be given citizenship and polit-
ical equality? .

After the Civil War, When the former slaves began to be oppressed once
again by their former masters, the Fourteenth and Fifteenth Amendments
granted them citizenship and voting rights. But before the Civil War, most
Americans, including most of the Founders, opposed black citizenship and
political equality. Again, this appears to be another example of raw racism at
work, as is commonly believed now. But there is another explanation.

In the first place; we must distinguish between the right to liberty, pos-
sessed by all human beings, and the right to dfizenship, which a community
gives at its discretion. Lincoln’s understanding of this difference was the same as
the Founders’. Harry Jaffa explains: “Lincoln did not believe that Negroes had
any natural right to citizenship any more than did resident aliens. Citizenship
was a privilege which was bestowed upon those whom the community
wished, in their own interests, to accept as new members. The only political right

" possessed by free Negroes, implied in the abstract right to freedom; was to leave

the country and form political associations of their own, just as the colonists
had left Europe to found new political associations in the new world.*>®

" Madison opposed emancipation without colonization because of
“freedmen who retain the vices and habits of slaves* The result is that “the
good of the society” is not “promoted by such a change in their condition.”
Jefferson agreed: “To give liberty to, or rather, to abandon persons whose
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habits have been formed in slavery, is like abandoning children. . . . A man’
moral sense must be unusually strong, if slavery does not make him a thief,
He who is permitted by law to have no property of his own, can with dif-
ficulty conceive that property is founded in anything but force.” A preach-
er who had lived among slaves for many years expanded on the observa-
tions of Madison and Jefferson: “Feeling and knowing, that their owners
regard and treat them as their money—as property only—{the slaves] are
inclined to lose sight of their better character and higher interests, and, in
their ignorance and depravity, to estimate  themselves, and religion, and
virtue, no higher than their owners do.” Slaves had little reason to develop
habits of hard work, self-restraint, or respect for property when the prod-
ucts of their labor were always stolen by others. Consequently, even oppo-
nents of slavery feared that if the slaves gained their freedom, they would
become, as St. George Tucker wrote, “idle, dissipated, and finally a numer-
ous banditti instead of turning their attention to industry and labor”
George Washington agreed: “To set them afloat at once would, I really
believe, be productive of much inconvenience and mischief.’°

For these reasons, it was feared that black citizenship would harm the rest

* of the community. As one opponent of voting rights for blacks argued, “The

natural tendency has been proven by experience, not to be elevation of the
.degraded, but the deterioration, the lowering, of the better class, towards the

standard of the inferior class.”* The Founders believed that liberty would sur-

vive only if the citizens possessed the right habits and beliefs. In general that
* meant, first, an enlightened understanding of the equal rights of all; second, an

appropriate degree of courage or self-assertion on behalf of those rights; third, -

moderation or self-restraint, including respect for the rights of others. (These
conditions of citizenship are discussed more fully in the chapter on immigra-

tion and citizenship below:) The ex-slaves generally lacked, or were thought

to lack, these qualities, at least in comparison with the other citizens. Perhaps
they would eventually acquire them. In the meantime their presence as fellow
citizens in large numbers was believed to pose a danger to freedom. -
~ Jefferson’s and Madison’s opposition to black citizenship was shared by
most (but not all) Americans until the Civil War. After the founding era, free
blacks tended to be treated as noncitizens. At first, no constitution of any state
north of Pennsylvania excluded free blacks from voting, and many blacks
voted in those states. Free blacks also voted in the slave states of Delaware,
Maryland, North Carolina, Kentucky, and Tennessee. Some blacks definitely
were part of “we the people” who made the Constitution of 1787. But this
initial pattern did not last. By the time of the Civil War, free blacks were
excluded, by custom or law;, from voting, jury service, and public schools in
almost every state. Some states forbade the immigration of free blacks. All
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states excluded blacks from their fm'_]itias, which were understood to consist
of the able-bodied adult male citizens of the community. These acts implied

that free blacks were something like resident aliens, not citizens, and court

decisions increasingly referred to them in this way. On the other hand, blacks
in northern New England were treated as citizens, or nearly so.

In spite of these exclusions, the citizenship status of blacks was never quite
clear. Obviously, they were not quite resident aliens, for they had no country but
the United States. The federal government generally avoided taking a stand on
black citizenship when the subject arose. A few blacks got federal passports,
implying that they were citizens. Yet the first federal naturalization law (1790)
allowed only white immigrants to become citizens. The first federal militia law
(1792), in limiting service to whites, seemed to imply that blacks were not citi-
zens of the United States. On the other hand, the Articles of Confederation stat~
ed that “the free inhabitants of each of these states . . . shall be entitled to all priv-

ileges and immunities of free citizens in the several states,” and Congtess voted

down South Carolina’s proposal to insert the word “white” into this clause.®!
Chief Justice Taney, in the infamous 1857 Dred Scott decision, asserted

that blacks had never been, and could never be, citizens of the United States.

He was wrong. But it was true that most free blacks were not citizens. '
Today it is assumed that racial prejudice alone was responsible for these

" exclusions. Historians sometimes wildly exaggerate the views of earlier

Americans in order to portray them as mindless racists. For example, in the
Reader’s Guide to Anerican History, historian Marc Kruman writes, “Blacks - -
were seen as incapable of civic virtue, white men as naturally virtuous.”
Kruman’s preposterous claim makes unintelligible the intense early Amer-
ican worries and debates about the absence of virtue among whites. Debates
over voting rights in states like Tennessee, New York, and Pennsylvania
before the Civil War show that the objection to black citizenship was based'
on observed differences in conduct, not just racial prejudice. Free blacks, as 2
group, did not behave as well as others (although of course many individ-
ual blacks were exemplary). Historian Leon Litwack reports:

New York Negroes constituted one thirty-fifth of the population but
contributed one-fourth of the state’s convicts; and Pennsylvania
Negroes made up one thirty-fourth of the population but supplied one-
third of the prisoners. “Already our prisons and poor houses are crowd-
ed with blacks,” a Pennsylvania state senate committee reported in 1836.
“The disparity of crime between the whites and the blacks .. .is...dis-
tressing to every friend of humanity and virtue”

Litwack argues that this disparity is explained by the exclusion of blacks
from juries, government office, and white society generally. But whatever
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the explanation may be, differences between white and black conduct
were widely acknowledged even by those who favored black voting
rights, as well as by black leaders. A Pennsylvania supporter of black suf-
frage said that “in their present depressed and uncultivated condition”
they were not “a desirable species of population” and he “should not pre-
fer them as a matter of choice.” Horace Greeley’s prosuffrage New York
Tribune admitted that free blacks tended to be “indolent, improvident,
servile and licentious.”

However, the most convincing testimony on the reality of the prob-
. lem comes from the blacks themselves. Frederick Douglass, the great black
abolitionist, declared in 1848:

‘What we, the colored people, want is character. . . . [Olur general igno-
rance makes [intelligent and educated blacks] exceptions to our race. . ..
Character is the important thing; and without it we must continue to be
marked for degradation and stamped with the brand of inferiority. . . .
[T]hank heaven, [our oppressors] have not yet been able to take from us
the privilege of being honest, industrious, sober, and intelligent.

Litwack reports that “since at least 1828, Negro leaders, newspapers, and
" conventions had been voicing similar sentiments.” These black leaders con-

demned the larger society for its hostility and injustices to blacks, but they
held that blacks shared the blame for their debased condition. Obviously

the legacy of slavery had much to do with it. Greeley plausibly argued that -

“all degraded, downtrodden tribes or races” behave badly. But as long as the
disparity remained, citizens were reluctant to admit freedmen to equal cit-
izenship.%?

We conclude that ex-slaves were generally excluded from citizen-
ship for the same reason that Jefferson and Hamilton opposed indiscrim-

inate, massive immigration. As a nation based on the idea of equality, -

America has been a melting pot. It has taken people from diverse tradi-
. tions and turned them into freedom-loving and decent citizens. But
when their numbers are large, immigrants can change the attitudes of

those already living here. The same argument would apply to a large

influx of newly freed slaves. States like Massachusetts that had few blacks
felt that they could afford to be generous with citizenship. Others were
not so generous.® :

After the Civil War, when the decision was finally made to accept
blacks as full citizens, the Founders’ principles provided the theoretical
foundation. Lincoln’s revival of the Declaration in the 1850s had prepared
the way. In principle, people of all races can become citizens of a nation
based on the idea that “all men are created equal.”
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If slavery was. wrong, and if prejudice and perhaps legitimate fears pre-
cluded citizenship for blacks, there was still a solution that would have
been consistent with the prln(:lples of the Declaration. The policy favored
by Jefferson, Madison, Henry Clay, Daniel Webster, and Lincoln was colo-
nization.

Speaking as a slaveholding Southerner, Jefferson wrote:

There is not a man on earth who would sacrifice more than I would to
relieve us from this heavy reproach, in any practicable way. The cession
of that kind of property, for so it is misnamed, is 2 bagatelle which would
not cost me a second thought, if, in that way, a general emancipation and

_expatriation could be effected; and gradually, and with due sacrifices, I
think it might be.

If the slaves were to be freed, they must live elsewhere: In his Notes on Vir-
ginia, Jefferson explained the proposal that he had made to the Virginia leg-
islature for gradual emancipation. Children of slaves would be

brought up, at the public expense, to tillage, arts, or sciences, according
to’ their geniuses, till' the females should be eighteen, and the males
twenty-one years of age, when they should be colonized to such place
as the circumstances of the time should render most proper, sending
them out with arms, implements, of household and of the handicraft
arts, feeds, pairs of the useful domestic animals, etc., to declare them a
free and independent people, and extend to them our alliance and pro-
‘tection, till they shall have acquired strength.%*

Recent scholars, such as Winthrop Jordan, have derided colonization
as “preposterously utopian” or condemned it as “treating Negroes as essen-
tially unequal”’

Was it impracticable? The obstacles were certainly great: But Lincoln -
pointed out during the. Civil War that slave owners could have been com-
pensated and travel costs paid for less than the cost of the war. Several thou-
sand free blacks migrated to Liberia before the Civil War. Lincoln thought
Central America a more practical location. Would expulsion have been
cruel, as Jordan thought? Certainly it could have been. On the other hand,
as an alternative to the emancipation through violence of the Civil War, it
would have been a blessing to many.®®

The deeper question is whether it was consistent for those who
believed in human equality to favor colonization. It was. All human beings
have a right to liberty. But a right to liberty does not include a right to live
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in the country of one’s choice, without the consent of those already citi-
zens in that place. The plan to colonize blacks would not have violated their
human rights. What defines a people is not race, not tradition, not geogra-
phy, but the free choice of a group of human beings to live “together as fel-
low citizens. The blacks were unjustly dragged to America against their will.
But justice required no more than to give them back their native liberty,
with appropriate aid until such time as they could live on their own. This
could have been done by sending them to a place where they could be thelr
own masters, and then leaving them alone.

The Incomplete Founding IV: Faith in Progress

Beyond the influence of the ordinary selfish passions and the fear that inte-
gration would fail, another belief undermined the tenacity of the antislav-
ery men of the founding period. That was their faith in progress. In a let-
ter composed shortly before his death, Jefferson wrote, “All eyes are
opened, or opening, to the rights of man,” owing to “the general spread of
the light of science.” In his Notes on Virginia, he had predicted that “the spir-
it of the master is abating, that of the slave rising from the dust, . . . the way
I hope preparing, under the auspices of heaven, for a total emancipation.”
Madison too spoke of “reflections and sentiments that are secretly under-
mining the institution.”% :

The belief in progress took away the sense of urgency from antislav-
ery men. If, in Franklin’s words, “the daily progress of that luminous and
benign spirit of liberty . . . is diffusing itself throughout the world,”® then
emancipation was bound to come sooner or later. Why press it, especially
when real victories for liberty—for example, the Constitution and the
union it established—might otherwise be endangered?

The Founders were not witless dreamers. Most agreed with Hamil-
ton’s sober view of progress in The Federalist:“Ts it not time to awake from
the deceitful dream of a golden age . .. [and to admit that we] are yet
remote from the happy empire of perfect wisdom and perfect virtue?”®
The leading Founders were too sensible to indulge the fantasy that human

evil might one day disappear, a notion that we rightly associate more with

the French and Russian Revolutions than with the American. But the feel-

_ ing was strong that liberty and enlightenment would continue to grow and

that slavery would die an inevitable death.

Noah Webster expressed this view when he said that “slavery in this

country will be utterly extirpated in the course of two centuries, perhaps
in a much shorter period, without any extraordinary efforts to abolish it.”

Slavery » o 31

In 1790 Devereaux Jarrett of Virginia was “well pleased that a spirit of lib-
eration is prevailing” and expected that slavery would end “as soon as it may
be consistent with public and private utility.”®°

The speeches of delegates at the Constitutional Convention show
how this belief weakened the resolve of slavery opponents whenever its
defenders dug in their heels. Roger Sherman said that “the abolition of
slavery seemed to be going on in the United States and that the good sense
of the several states would probably by degrees complete it.” Likewise Oliv-
er Ellsworth: “As population increases, poor laborers will be so plenty as to
render slaves useless. Slavery in time will not be a speck in this country”

- Even Abraham Baldwin, who vigorously defended the slave trade, said: “If

left to herself, she [Georgia] would probably put a stop to the evil” His evi-
dence was the growing belief in equality.” '

This faith was especially soothing to Southerners who knew slavery ‘was
wrong but shied away from the controversy that public advocacy of abolition
would stir up. Although it was well known that he arranged for his slaves to
be freed upon the death of his wife, Washington had never spoken publicly
against the institution. After 1790, Jefferson never did; Madison did so only
rarely. They seem to have been tranquilized by the belief that slavery was, in
Lincoln’s words, “in course of ultimate extinction.” Perhaps they should have
known better. They simply did not anticipate that the beliefs of American
leaders might actually go “backwards” to the view that some men are born
with saddles on their backs and others born with boots and spurs. But that is
what happened, within a few decades after the founding. “In some trifling
particulars,” said Lincoln in 1857, referring to the founding era, “the condi-
tion of that race has been ameliorated; but, as a whole, in this country, the
change between then and now is decidedly the other way; and their ultimate
destiny has never appeared so hopeless as in the last three or four years.’”!

The Founders’ hopeful sentiments proved to be a delusion. The grim
truth was that slavery was already growing rapidly in the South even in the
1780s. The number of individual manumissions, while substantial, never

"kept up with the natural increase through new births. The slave interest

became so strong over the next seventy years that the quarrel over whether
to restrict the expansion of slavery nearly destroyed the nation. So much for
the automatic progress of the spirit of liberty and enlightenment.

In the end, as Lincoln saw with supreme clarity, there was no escaping
the “eternal struggle between these two principles—right and wrong—
throughout the world” No amount of enlightenment, no political reform,
however just, can exempt America or any other nation from that struggle,

- because it springs from the permanent nature of human beings, the conflict

between good and evil in every human heart.”? The battle for justice and
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liberty will never Be'perrhanently won. Each generation must fight that
battle over again.

The Civil War: The Founding Completed—in Principle

Bernard Bailyn, a leading historian of the founding era, has given an unusu~
ally judicious assessment of the Founders’ achievement:

To note only that certain leaders of the Revolution continued to enjoy.
the profits of so savage an institution and in their reforms failed to oblit-
erate it inverts the proportions of the story. What is significant in the his-
torical context of the time is not that the liberty-loving Revolutionar-
ies allowed slavery to survive, but that they—even those who profited
directly from the institution—went so far in condemning it, confining
it, and setting in motion the forces that would ultimately destroy it. . ..
A successful and liberty-loving republic might someday destroy the slav-
ery that it had been obliged to tolerate at the start; a weak and frag-
mented nation would never be able to do’so.”?

Bailyn was echoing Lincoln, who opposed Stephen A. Douglas, Chief Jus-
tice Taney, and many others who ‘defended the legitimacy of slavery by
maintaining the same view of the Founders as the one that prevails today
in elite academic circles and in our textbooks. In 1858 Lincoln said:

[TThe fathers. of this government expected and intended the institution
of slavery to come to an end.They expected and intended that it should
be in the course of ultimate extinction. . .. It is not true that our fathers,
as Judge Douglas assumes, made this government part slave and part free.
Understand the sense in which he puts it. He assumes that slavery is a
rightful thing within itself,—was introduced by the framers of the Con-
stitution. The exact truth is, that they found the institution existing
among us, and they left it as they found it. But in making the govern-
ment they left this institution with many clear marks of disapprobation
upon it. They found slavery among them and they left it among them
because of the difficulty—the absolute impossibility of its immediate
removal.*

From this standpoint, “The Amerlcan Revolution and the Civil War
were not merely discrete events,” as Harry Jaffa has written. “They consti-
tute the first and last acts of a single drama. The fourscore and seven years
between the Declaration of Independence and the Gettysburg Address
" comprehended the action of a tremendous world-historical tragedy.” The
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slaves were freed, in accord with the promise of the Declaration—but at the
cost of hundreds of thousands of lives and the physical destructlon of vast

_regions of the nation. “The successful outcome resembled . . . the end of

Macbeth or Hamlet, when Scotland and Denmark are restored to political
health by the pity and terror of a tragic consummation.”” :

At the very moment of the nation’s birth, Jefferson’s attack on the
slave trade was dropped from the draft of the Declaration of Indepen-
dence, “in complaisance,”Jefferson wrote, “to South Carolina and Geor-
gia, who had never attempted to restrain the importation of slaves, and
who on the contrary still wished to continue it.”’® That was a fateful

precedent. In 1776 the question could be swept under the rug. That would

not do for long.

When it became clear that slavery was not going away by 1tse]f Amer—
icans faced a choice. They could keep their slaves and reject their founding
principles. Or they could affirm their principles and limit the growth of
slavery, placing it, in Lincoln’s words, “in course of ultimate extinction” In
the 1830s the South made its choice. It broke with the founding. In 1838
Senator John C. Calhoun of South Carolina said:

This [antislavery] agitation has produced one happy effect at least; it has
compelled us to the South to look into the nature and character of this
great institution, and to correct many false impressions that even we had
entertained in relation to it. Many in the South once believed that it was
a moral and political evil; that folly and delusion are gone; we see it now
in its true light, and regard it as the most safe and stable basis for free
institutions in the world. '

Against Jefferson and other Southerners of the founding era, Cathoun and
the South now insisted that slavery was “a positive good,” “an institution
indispensable for the 'gc')od of both races” They denied what the Founders '
had affirmed, that there was an inseparable link between the Constitution
and the equal rights of humanity. Southerners now openly attacked the
political theory of the founding. Like today’s legal positivists, they would
put “natural law” in quotation marks, to show their contempt for any
notion of universal human rights. Calhoun asserted that “nothing can be
more unfounded and false” than “the prevalent opinion that all men are
born free and equal” In 1857 George Fitzhugh wrote that books written
by Southerners more than twenty or thirty years earlier “are likely to be as
absurd and as dangerous as the Declarauon of Independence, or the Virginia
Bill of Rights”"’

Fitzhugh’s views were more extreme than those of other Southern-
ers, but he saw more clearly than they the tendency of their position. He
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criticized equality not only-for blacks but also for whites: “The bestowing

upon men equality of rights, is but giving license to the strong to oppress

the weak. It begets. the grossest inequalities of condition.” (Karl Marx was

making the same argument at the same time in Europe.) “A southern

farm said Fitzhugh with some exaggeration, but also with some justice,
“is the beau ideal of communism.””®

Alexander Stephens, the Confederate vice president, summed up the

Southern rejection of the founding in his “Corner-Stone Speech,” deliv-
ered in 1861:- ' :

Jefferson in his forecast had anticipated this [slavery] as the “rock upon
which the old Union would split.” He was right. . . . But whether he
fully comprehended the great truth upon which that rock stood and
stands, may be doubted. The prevailing ideas entertained by him and
most of the leading statesmen at the time of the formation of the old
constitution, were that the enslavement of the African was in violation
of the laws of nature; that it was wrong in principle, socially, morally, and
politically. It was an evil they knew not well how to deal with, but the
general opinion of the men of that day was that, somehow or other in
the order of Providence, the institution would be evanescent and pass
away. . . . These ideas, however, were fundamentally wrong. They rested
‘upon the assumption of the equality of races. This was an error. . ..

Our new government is founded upon exactly the opposite idea;
its corner-stone rests upon the great truth, that the negro is not equal
to thie white man; that slavery—subordination to the superior race—is
his natural and normal condition.

This, our new government, is the first, in the history of the world,
based upon this great physical, philosophical, and moral truth.”

Unlike Alexander Stephens, some Northerners, like Senator Stephen
Douglas of Illinois, hoped to solve the slavery controversy without direct—
ly attacking the Founders’ views. Instead, he pretended that the Founders
never meant to include blacks in the Declarauon In his debates with Lin-
coln, Douglas asserted:

The signers of the Declaration of Independence never dreamed of the
Negro when they were writing that document. They referred to white
men, to men of Buropean birth and European descent, when they
declared the equality of all men. ... When the Declaration was put forth,
every one of the thirteen colonies were slaveholding colornies, and every
man who signed ‘that instrument represented a slave-holding con-
- stituency. . . . When you say that the Declaration of Independence
includes the Negro, you charge the signers of it with hypocrisy.
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Douglas’s view is echoed and reechoed today in the textbooks read by
America’s children, as we have seen. Lincoln treated it with the scorn that

it deserved. The equality of the Declaration, he responded, applies to all

human beings, black and white. Lincoln said that the historical record
before the 1850s

may be searched in vain for one single affirmation, from one single man,
that the Negro was not included in the Declaration of Independence. I
think I may defy Judge Douglas to show that he ever said so, that Wash-
ington ever said so, that any president ever said so, that any member of
Congress ever said so. . ..And I will remind Judge Douglas and this audi-
ence, that while Mr. Jefferson was the owner of slaves, as undoubtedly
he was, in speaking upon this very subject, he used the strong language
that “he trembled for hls country when he remembered that God was
just.80

Lincoln’s response to Douglas recalled Northerners to the Declaration of
Independence, which he placed at the center of his political thetoric dur-

.ing the 1850s and the Civil War.

Abraham Lincoln, Stephen Douglas, and Alexander Stephens agreed
on one thing: the cause of the Civil War was slavery. Lincoln and the
Republicans wished to curb its further expansion. The South demanded its
extension westward and southward. The war resolved the question, through
Lincoln’s Emancipation Proclamation and the Thirteenth Amendment,
abolishing slavery in the United States.

‘We have quoted former Supreme Court Justice Thurgood Marshalls
denunciation of the Constitution because of the stain of slavery upon it.
Marshall’s resentment is forgivable. As Jefferson predicted, there will be “ten
thousand recollections, by the blacks, of the injuries they have sustained.”
Still, we must not forget why the blacks were liberated. For the first time in
history, in America during the founding era, and again during the Civil War,
slavery was opposed as unjust by the leading men of a country with large
numbers of slaves. Lincoln and the Republican party of the 1850s were able
to mobilize a national majority against the expansion of slavery only because
of the commitment the Founders had made to the proposition that all men
are created equal. The Republican opposition to expanding slavery led to
secession and civil war: After the border slave states had become committed
to the war effort, Lincoln took his earliest practical opportunity to announce
the Emancipation Proclamation. From then on, the war for the union
became a war to abolish slavery. Hundreds of thousands of whites gave “the
last full measure of devotion” in the cause that “this nation; under God, shall
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have 2 new birth of freedom.”®! “The Battle Hymn of the Republic”—Julia
Ward Howe’s popular Civil War song—makes this clear: “As He died to
make men holy, let us die to make men free”

The Founders believed that their compromises with slavery would be

corrected in the course of American history after the union was formed. -

Their belief turned out to be true, although the new birth of freedom
proved to be less inevitable and more costly than they anticipated. The Civil
- War fulfilled the antislavery promise of the American founding.

Lincoln was right, and today’s consensus is wrong. America really was
“conceived in liberty, and dedicated to the proposition that all men are cre—
ated equal” Under the principles of the Declaration and the law of the
Constitution, blacks won their liberty, became equal citizens, gained the
right to vote, and eventually had their life, liberty, and property equally pro-
tected by the law. But today the founding, which made all of this possible,
is denounced as unjust and antiblack. Surely that uncharitable verdict
deserves to be reversed.

-government takes your property

2

ed this view from the Founders.

In the American Revolution, liber
inseparable in two respects. In the firgplace, there must be “no taxation
without representation,” as the famoyff R evolutionary slogan had it. When
#hout your consent, 1t also takes away
your liberty. To show how the logc of the founding pointed toward the
abolition of slavery, in chapter 1 e quoted John Dickinson’s 1768 remark:
“Those who are taxed withoutgheir own consent, expressed by themselves
or their representatives, are slgffes. We are taxed without our own consent,
expressed by ourselves or oyffrepresentatives. We are therefore—SLAVES”
We quote it again here to #ftroduce our consideration of property. For the
same reason, Jefferson spgfe of property as part of liberty in his Summary

View of the Rights of Brigh America (1774):

Still less let it be gfoposed that our properties within our own territories
egulated by any power on earth but our own.The God
¥ cave us liberty at the same time; the hand of force may

not disjoin them.!

one [of] the free exercise of his mdustry and the frults acqulred by
overnment may take a portion of one’s property by taxation, but only
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